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• This should be the Principal named on the bond
• Affiliates or Subsidiaries can affect Indemnity Agreement

• Fronting Arrangements”
• Teaming

• Joint Ventures
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• The Named Obligee on the Bond
• Can be public owner, private owner, GC, etc.
• Prior experience with Owner

• Not only yours
• Surety’s knowledge of them

• Good or Bad
• Surety’s experience with Contract Terms/Conditions or Bond Forms
• Surety’s experience in getting changes done to benefit you/them

• In Territory or Out of Territory
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• Detailed Description if preferred
• Nature of Project Compared to Your Traditional Work
• Assists with the Risk Assessment for Underwriter
• Special Conditions Important

• Full Disclosure Needed
• Can affect the rate charged (Design/Build)
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• Important to note it is a Bid and not “Final” Bond Request
• Response time with a bid date

• Special Bond Forms, Particularly if it is a Private Construction or 
Subcontract Bid
• Not the same as a Public Bid Bond

• Estimate should be your estimate, not Engineers Estimate unless that is 
the best option available

• Bid Guarantee in Dollars or Percentage
• Found in Bid Specs
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NOW, THEREFORE, if the Obligee shall accept the original bid of the Principal and the Principal shall 
enter into a Contract, acceptable to both the Principal and Surety, with the Obligee in accordance 
with the terms of such bid, and give such bond or bonds, in a form acceptable to both the Principal 
and Surety, with good and sufficient surety for the faithful performance of such Contract and for the 
prompt payment of labor and materials furnished in the prosecution thereof, or in the event of the 
failure of the Principal to enter such Contract and give such bond or bonds, if the Principal shall pay 
the Obligee the difference, not to exceed the penalty hereof, between the amount specified in said 
original bid and such larger amount for which the Obligee may in good faith contract with another 
party to perform the Work covered by said bid, then this obligation shall be null and void, otherwise 
to remain in full force and effect.

PROVIDED AND SUBJECT TO THE CONDITION PRECEDENT, that any claim brought or to be brought 
against the Surety to recover hereunder must be presented, in writing, to the Surety, attention of 
(Surety Company), Claim Department, (Surety Company HO Address), within sixty (60) days after the 
date set forth below.

Subcontract Bid Bond Language
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NOW, THEREFORE, if the Obligee shall accept the original bid of the Principal and the Principal shall enter into a 
Contract, acceptable to both the Principal and Surety, with the Obligee in accordance with the terms of such bid, and 
give such bond or bonds, in a form acceptable to both the Principal and Surety, with good and sufficient surety for the 
faithful performance of such Contract and for the prompt payment of labor and materials furnished in the prosecution 
thereof, or in the event of the failure of the Principal to enter such Contract and give such bond or bonds, if the 
Principal shall pay the Obligee the difference, not to exceed the penalty hereof, between the amount specified in said 
original bid and such larger amount for which the Obligee may in good faith contract with another party to perform 
the Work covered by said bid, then this obligation shall be null and void, otherwise to remain in full force and effect.

PROVIDED AND SUBJECT TO THE CONDITION PRECEDENT, that (i) any claim brought or to be brought against the 
Surety to recover hereunder must be presented, in writing, to the Surety, attention of Surety Claims Dept., (Surety 
Company Name and Home Office Address), within sixty (60) days after the date set forth below; and (ii) neither the 
Principal nor the Surety shall be bound hereunder unless the Obligee, prior to execution of said contract, shall 
provide evidence acceptable to the Principal and the Surety that adequate financing has been formally committed 
to cover the entire cost of the project which is the subject of said contract.

Private Construction Bid Bond Language
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• Proper Dates are important
• Bond cannot predate contract
• Contract dated long before bond date

• % of bond becoming more prevelant
• Both low % and more than 100%
• Can change premium charge

• Financing important, just like with bid bond
• Copy of Contact when not public works is critical

• Bond Guarantees Contract…Not Project!!
• Sample Contract Lanaguage
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Unacceptable Default Language
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 The Subcontractor will furnish all supervision, labor, materials, tools, equipment, appliances, and 

accessories, including all necessary scaffolding, and prosecute said work with due diligence without delay, 

and will not in any manner, by delay or otherwise, interfere with the work of the Contractor or other 

subcontractors.  Should the Contractor conclude that the Subcontractor is delaying said work by failure to 

prosecute the work with diligence; should the Subcontractor allow judgments to be obtained and stand 

against it; should Subcontractor become insolvent; should Subcontractor have a committee of creditors 

appointed for it; should Subcontractor go into receivership or bankruptcy; should Subcontractor fail to pay 

any person or firm that furnished material or supplied or performed labor in the prosecution or the work; or 

should Subcontractor fail to perform its work with due diligence; then, if said Subcontractor fails to remedy 

the situation in a period of three (3) calendar days after written notice is given to it and its surety by the 

Contractor, addressed to its last known address or posted on the project, the Contractor may declare the 

Subcontractor to be in default.  Whenever the Subcontractor shall be, and is declared by the Contractor to 

be in default under the Subcontract, with the Contractor having performed its obligations in the 

Subcontract, the Surety may promptly remedy the default in accordance with its options in the provided 

Subcontract Bond. Should Surety not remedy the default within 30 days of Contractor’s notice to Surety of 

Subcontractor Default, Contractor may seize and make use of the Subcontractors’ tools and equipment, and 

take over in whole or in part and complete the work with Contractor’s own staff, another subcontractor, or 

both, charging the reasonable cost of the same to the Subcontractor’s account.  If, after the completion and 

acceptance of all work on the project, there is anything left in the Subcontractor’s account, that balance will 

be paid to the Subcontractor.  If, on the other hand, the expense of the Contractor completing the work is 

more than the balance due, the Subcontractor shall pay said amount to the Contractor.  In the event it 

becomes necessary for the Contractor to collect any deficiency from the Subcontractor by legal action, the 

Subcontractor agrees to defray all Contractor’s reasonable attorney’s fees and other court expenses in 

connection with such action. 

Possible Solution
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The contractor shall hold harmless and indemnify the Owner and its officers, representatives, and 
employees, from all claims, loss, damage, actions, causes of action, expense and/or liability resulting 
from, brought for, or on account of, any loss, personal injury, death, or property damage received or 
sustained by any person or persons, including but not limited to the Contractor, the Owner, or third 
parties, and any of their employees, agents, officers, or representatives, in any manner caused by, 
growing out of, resulting from, incident to, or connected with, the performance of this Contract, 
regardless of whether such claims, loss damage, actions, cause of actions, expense, and/or liability 
may be attributable, in whole or in part, to the fault, failure, or negligence to the Contractor or third 
parties or any of their employees, agents, officers, or representatives.  

To the fullest extent permitted by Laws and regulations CONTRACTOR shall indemnify and hold 
harmless OWNER and ENGINEER and their consultants, agents and employees from and against all 
claims, damages, losses, and expenses, direct, indirect or consequential (including but not limited to 
fees and charges of engineers, architects, attorneys and other professionals and court and arbitration 
costs) arising out of this work, provided that any such claim, damage, loss or expense (a) is 
attributable in bodily injury… or to destruction of tangible property… including the loss of use 
therefrom and (b) is caused in whole or in part by any negligent act or omission of CONTRACTOR, any 
subcontractor… regardless of whether or not it is caused in part by a party indemnified hereunder or 
arises by or is imposed by Law and Regulations regardless of the negligence of any such party. 

Onerous Indemnity Provisions
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• Completion Time
• What is stipulated in Contract
• If subcontract, what is your work completion, not total project

• LD’s
• Steep LD’s effect surety collateral
• Consequential or Actual Damages

• Retainage
• Does subcontract match prime contract?

• Sub Breakdown
• Defines subcontract risk
• How is that risk mitigated?
• Can create subcontractor bonding requirement
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• Important if available
• Required for public bid project
• Some will ask GC for information if Subcontract

• Bid Spreads generate questions
• 10% rule

• Bond request for 2nd or 3rd bidder
• What happened?
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• More important than most think
• Calculation of Aggregate Surety Program

• CTC plus O/S Bids plus new work plus this bond
• Run-off from last WIP could be a big factor
• Unbonded work must be included
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Questions?

David Pesce, CCIFP

SVP - Surety

Navigators Management Company

194 Wood Avenue South

Iselin, NJ  07922

Email:  dpesce@navg.com

Office: (732) 623-5693


